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While appellee accepts appellant's statement

of the case, he takes issue, generally, upon the

proof which appellant maintains is deducible from

the evidence and the effect of the law which ap-

pellant quotes as bearing upon the case.

All the material points attempted to be rais-

ed by appellant are covered by its argument (App.

pp. 41-116) to which this brief will be confined.



I

EVIDENCE OF ACCIDENTS OCCUERING
SUBSEQUENTLY TO THE ACCIDENT BY
WHICH PLAINTIFF WAS INJURED

WAS INADMISSIBLE

In his complaint plaintiff below alleged; "* * *

that defendant neglected to provide lifting equip-

ment of sufficient strength to handle the boiler

being conve3'^ed by said steamship CORDOVA to

the Haines Packing Company, * * * " (P. R. p.

15.)

After argument by counsel, stating its rea-

sons, (P. R. pp. 141, 142) the Court admitted the

evidence.

Appellant alleges that the learned trial judge
erred in permitting plaintiff's witness Perrin to

answer the question, "After the men finished put-

ting in a new one (shackle), what did they do, do
you know?" To which said witness answered,
"After they replace this new one into the broken
one, they try to lift this boiler up again. When
they was hauling up the boiler even with the

wharf, they kind of come back again, back and
forth, the boiler is working back and forth all the

time. When it come up the second time level with

the wharf, going back and forth, that thing broke
again. While this boiler dropped on the deck,

everything was loose, all the lines that was fast-

ened up, was piled up on the top of the boiler, big

part of it. I, when I see that accident, I move
right off back to the cannerv. I was afraid to

stand around." (P. R. 534; 145).

The next bit of evidence is identical in prin-

ciple. "Now, will you tell the jury the particular

line that broke when the boiler fell the second



time?" To which the said witness answered,

*' There is two little lines which is carried on the

boat. Those two line meet below. There is a

hook on it which leads to the mast is the one that

broke." (P. R. p. 534; 146).

The evidence did not relate to another accid-

ent, no one was injured by the second break of

the lifting gear, but related to a manifestation of

the weakness and inadequacy of the lifting gear
coincident with the accident, and related to the

accident complained of so directly in point of tune
and circumstances, that it could be said that the
condition of the hoisting gear in both breaks was
the same.

In Snyder vs Mutual Teleph Co. 14 L. R.

A. (N. S.) p. 321, a suit for the death of a

lineman, before the Supreme Court of Iowa,

the Court said:

"Errors are assigned on the admission
over appellant's objections of testimony of

witnesses with reference to the condition be-

tween the guy wire and the service wire of

defendant two or three days after the accid-

ent; the objection being that the evidence
did not relate to the condition at the time of

the accident. There was testimony by one
witness, however that, at the time of the ac-

cident, he noticed that the guy wire and the

service wire seemed to be in contact; and
we think that the more detailed testimony
as to the condition two or three days after-

ward, in the absence of any proof of change
in condition in the meantime, was proper to

be considered by the jury."
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In City of Emporia vs Kowalski, a suit for

personal injury due to a defective light pole, 14

Pac. p. 232, the judge delivering the opinion of

the Supreme Court of Kansas, all the justices

concurring, said:

"Serious objections are urged to the ad-

mission of certain testimony given by one

O'Connor. It appears that about six months
after the accident the city took up a number
of lines and a few of its light poles, some of

which were removed and used in other places,

and some piled at Fremont Park. The latter

were exposed to the atmosphere from April

to the time of the trial in the following Nov-
ember. At the trial the plaintiff introduced

the witness O 'Connor, who testified to the con-

dition of the poles at Fremiont Park at the

time of the trial. This testimony was object-

ed to by the defendant for the reason that

these particular poles had remained in the

ground more than six months after the ac-

cident, and thereafter had been exposed to

the atmosphere more than six months prior

to the trial, and that their condition at the

time of the trial was no evidence of the con-

dition of the electric light poles generally in

use at the time of the accident. It was in ev-

idence that the average life of such poles was
from fifteen to sixteen years. The decay,

therefore, which took place during the six

months they remained in the ground after

the accident was slight; and, as no material

change in their condition would take place

during the six months they were exposed to

the atmosphere, we think the condition of

these poles, as thev were when the witness
examined them, was some evidence of the



condition of. the polos generally used by the
city at the time plaintiff was injured.''

And the Honorable Coui-t cited many cases

upon which it based its opinion.

The Court of Civil Appeals of Texas in the
case of Galveston, H. & S. A. Ry. Co. vs Ford, an
action for damages for the death of a decedent
killed in a wreck caused by the derailment of a
train, reported in 46 N. W. at p. 77, in its deci-

sion said:

"The plaintiffs were allowed to show
that after the accident in question, to-wit, on
September 16, 1897, October 1895, and Decem-
ber 13. 1896, other derailments occurred at

this place. The rule is that this class of testi-

mony is admissable to show negli'gence in

such matters as the condition and construc-

tion of the road, the other occurrences ap-

pearing to have taken place under like cir-

cmnstances."

After explaining what evidence with regard

to other accidents should have been excluded the

Court concluded:

"That trains has been, or have been, de-

railed there, the track being in the same con-

dition as the evidence here shows, would, we
believe, without an}^ explanation, be proper
evidence for the jury to consider in deter-

mining whether or not it was a reasonably

safe road. But if the evidence of a different

accident at the same place is accompanied by
undisputed testimony of the cause being one
that has no reference to the track, we are
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clear that it should be excluded; otherwise

if the testimony be conflicting. We think

that, as the evidence is in the record, it was
proper to allow the jury to consider the ac-

cident of December IB,, 1896, but evidence of

the other accidents should have been ex-

cluded.
'

'

In Richardson vs Marceline, 73 Mo. App. p.

360, it was said:

"If, ten weeks after the injury happen-
ed* the stringers and boards placed thereon
were so decayed that the nails would not
hold them together, or if the nails were so

eaten by rust that they would not do duty
in fastening the boards securely to the string-

ers, it seems to us that this was some evid-

ence, though perhaps slight, from which the
jury were justified in deducing the inference
that the walk was in a defective and insecure
condition at the time of the injury„ yi

In the case at bar the testimony of witness
Perrin is clearly admissible to show that "a de-

fect in the property existed and the probability

that the injury complained of resulted therefrom
and to show that the defendant has not adopted
proper precautions to prevent injury from the de-

fective or dangerous condition of his property.**

29 Cyc 612 citing

Aurora v Brown 12 HI. App. 122 where the

court said:

"It is the policy of the law to exclude
evidence of similar accidents when the pru-

dence of every person who had met with a

like accident would be involved; but when



evidence of similar accidents is given simply
to illustrate a physical fact, before or attc

the occurrence being investigated, and the
conditions of the same, su(;h evidence is ad-
missible."

n
EVIDENCE OF THE UNEXPECTEDNESS OF

THE ACCIDENT WAS PROPERLY
ADMISSIBLE.

The defense has assigned as an error the
Court's refusal to permit defendant's witness Mc-
Donald to answer the question, "Well, state

whether or not you were surpiised or had expect-
ed that the pin or the shackle would break there ? '

'

(P. P.p. 443; Assignment XXII, P. P.p. 535).

This is clearly a conclusion and self-serving.

Even the defense must have felt that its excep-
tion was not well taken when they argue that it

is probable or may be said that no prejudice was
done defendant by the exclusion of this testimony,

p. 46 defendant's brief.

Plaintiff below neither alleged in his com-
plaint, nor introduced or attempted to introduce
evidence showing the alleged negligence to be
willful or wanton.

Ill
PLAINTIFF HAD THE BURDEN TO PROVE

THE EXTENT OF HIS INJURIES AND
THE AMOUNT OF HIS DAMAGES

Appellant's counsel has overlooked Paragraph
Vlll-b of the trial judge's instructions (P. R. p.

517) which reads:
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''You are instructed that the burden is

on the plaintiff Katseek to prove the extent
of the injuries, if any, that he sustained; and
that he must prove the same by a preponder-
ance of the evidence.''

IV

INSTRUCTIONS MUST BE BASED UPON EVI-
DENCE, NOT UPON ABSTRACT PROPOSI-
TIONS OF LAW, AND UPON THE ISSUES

RAISED BY THE PLEADINGS.

The necessities of the apjjellant are so urgent
that he is reduced to hair-splitting, and asks the

honorable court to reverse an important case, well

considered by Judge and jury, merely because the

appellant alleges that the trial Judge in his in-

structions to the jury should not have used the

language *'to provide lifting gear of sufficient

strength to 'lift' the boiler" since the plaintiff be-

low said "to handle." Appellant himself admits
in same paragraph (p. 50 appellant's brief) that

doubtless lifting the boiler would be an upward
movement and therefore a movement of the boiler

Inasmuch as the work "competent" implies

a greater amount of acknowledged skill than
"experience" it would seem that the judge's use

of the former near-synonjon could not but be
more prejudicial to the plaintiff below than to the

appellant. It simply* if at all, placed an infinitis-

simally heavier burden of proof upon the plaintiff.

Further since the phrase "operators for movmg
the said boiler" used by plaintiff below, is more
comprehensive then the words used by the trial
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Judge ill his instructions "employees to operate
the winches used to hoist the said boiler," it na-
turally follows that the plaintiff l)elow is the one
most injured, if any calculable injury was done, by
such limitation of instructions, and not the ap-
pellant.

As the shackle was an attachment of the line

it w^ould be for the plaintiff to take exception to

the use of the word "shackle" for the reason that

it im^probably, but barely possibly miuht have
led the jury into conceiving that the evidence of

the plaintiff below had to be confined to the
shackle.

Paragraph IV of the Fifth Amended Com-
plaint is sufficiently detailed to satisfy the closest

scrutiny and justifies the learned trial judge in us-

ing the language objected to by the defense under
Assignment I^X P. R. p. 545. In that paragraph
plaintiff charged that the "said shackle-pin broke
due to its deficiency and insufficiency and to its

lack of strength to bear the strain of the said boil-

er which the servants of the defendant w^ere lift-

ing" and that this "together with the inexperience,

incompetence and negligence of the servants of the

defendant operating the winches used to hoist the

said boiler" caused the injurv^ which is fully de-

scribed in the same paragraph.

The law is so well stated by the learned trial

judge (P. R. p. 247) that we will not take the

time to explain something clearly expressed by the

judge. It is pure folly for the defense to admit
throwing their lines, supervised personallv bv the
ship's Captain fP. R. p. 303-340) both head and
stern, to plaintiff, soliciting his assistance in tying
up their vessel, and then argue that plaintiff



had no right to be on the dock. The defense can-
not have it both ways.

The right of plaintiff below to be upon the
wharf will be further presented under caption
VII of appellant's argument.

V
DEFENDANT WAS ENTITLED TO KNOW
THE PARTICULARS AS TO PLAINTIFF'S
EMPLOYMENT AND AS TO WHERE
PLAINTIFF WAS AT THE TIME

THAT HE WAS INJURED

It was not incumbent upon the plaintiff be-

low to particularize as to his exact employment.
Any plain averment of his good right to be upon
the wharf was sufficient. Section 908, Compiled
Laws of Alaska, quoted as in point, plainly leaves

the question of indefiniteness and uncertainty to

the discretion of the Court. The plaintiff below
could in no way leave the defendant at a disad-

vantage by not describing the various duties he
performed as an emfployee of the Haines Pack-
ing Company. Defendant below was not entitled

to have set out in his complaint any matter of

which it could make no use or the absence of

which could not prejudice its cause.

VI

PLAINTIFF'S COMPLAINT DID NOT STATE
FACTS SUFFICIENT TO CONSTITUTE

A CAUSE OF ACTION.

The defense states the law of actionable neg-

ligence correctly but is blind to sufficiency of the

complaint and the proof.
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"In actions growing out of personal injuries

it is necessary to aver and prove three elements to

make out a cause of action; First, the existence

of a duty on the part of the defendant to protect

the plaintiff from the injury of which he coml-

plains" (p. 58 of defendant's brief).

The learned trial judge stated that the ''Kulo

of law and the foundation of all damage suits

where one is injured by another, is that one should

so use his own property as not to injure another."

He went on to say that this w^ould be detennined
by the legal right of defendant to be on that dock
w^here it was possible for him to be hurt under
the circumstances. If he had a right to be on the

dock, the defendant would be liable if the allega-

tions of plaintiff as regards negligence and incom-

petence of defendant's servants was proven.

In Paragraph III of plaintiff's complaint it is

alleged that plaintiff was an employee of the

Haines Packing Company and in the perfomiance
of his duties was standing on the dock of the can-

nery at the time of the arrival of the defendant's

steamer.

It is alleged by Paragraph V of the complaint:

''That plaintiff w^as without fault and the

said damage to plaintiff was directly due to the

negligence and fault of defendant and its servants

as above stated." (P. R. p. 15)

The above-quoted paragraph, taken in con-

junction with other paragraphs of the complaint,

sufficiently established a cause of action in so far

as the element of duty was concerned.
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Plaintiff below was not on the ship. He was
on the wharf. Plaintiff below had no need in his

complaint to explain to the appellant company
what he was doing on the wharf. Appellant had
no authority to invite plaintiff below upon the

wharf or to expel him from it. All of appellant's

citations under the above caption, with a single

exception, could therefore apply only where the

injuries alleged were sustained upon the ship.

(A) The defendant takes the ground from un-
der his own feet when he says (defendant's brief

71) *'we have no doubt that under the Alaskan
statute the allowance of the filing of an amended
complaint is largely discretionary with the Trial

Court" and his attempt to place limits on the con-

ceded discretionary power of the Trial Court is a

contradiction to the very term especially as it re-

lates to the subject matter.

(B) The trial Judge held that the facts set

forth in the complaint were sufficient to show a
duty on the part of defendant toward plaintiff and
that defendant had failed to fulfill such duty and
consequently did not err in over ruling the de-

murrers of defendant below.

VII

THE EVIDENCE FAILED TO DISCLOSE A
CAUSE OF ACTION IN FAVOR OF PLAIN-

TIFF AND AGAINST DEFENDANT.

(A) The theory of appellant's argument seems
to be that, by insisting sufficiently the honorable
court might eventually come to beUeve that plain-

tiff below had no right to be at the locus of the
injury.
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The right of phiiiitiff to be on the dock was
clearly established, as the evidence shows:

Plaintiff was an employee of the the owner of

the dock, the Haines Packing Company, at the

time of the accident. (P. R. pp. 41, 52 and 135).

Appellant is not warranted in the inference from
the testimony that "he was simply taking a walk."
/Appellant's brief, p. 75).

He vras an employee of long standing. (P.

R. pp. 46, 51, 147, 188 and 217).

He was working at and for the cannery on
the day of the accident (P. R. pp. 51, 52).

He frequently worked for steamship landing

at the cannery wharf after working hours (P. R.

pp. 53, 85).

He was caanped at the cannery in a tent. (P.

R. p. 58).

He went upon the wharf while appellant's

steamship was making its landing, was the first

man on the wharf at that time and took the lines

of the steamship. (P. R. pp. 42, 80, 81, 135, 153,

154 and 170).

He was expected to take the lines. (P. R.

pp. 416, 417).

The facts are too plain to be denied that the

plaintiff Katzeek in addition to his natural right

to be on the semi-public dock, was on the dock at

the invitation of the defendant, that it was cus-

tomary for employees of this cannery and other

canneries for their employees to assist freight

steamers in landing, as in this case, that the head
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and stern lines were thrown from the steamer to

the plaintiff mider the personal direction of the

master of the vessel. These facts effectually dis-

pose of all pretense that plaintiff Katzeek was a

mere idle onlooker, a mere licensee, and establishes

the fact that plaintiff Katzeek was at the locus of

injury of right and at the express invitation of de-

fendant and with their full knowledge and con-

sent.

Upon appellant's erronious theory, defendant

cites the case of Metcalf vs Cunard S. S. Co. 16

N. E. (Mass.), 701 at 704 (Defendant's brief p.

78). In this case the plaintiff went of his own ac-

cord upon defendant's steamship to consult de-

fendant's surgeons.

As a matter of fact, the case cited bv defen ri-

ant (Heinlein vs Boston & P. R. Co.. 16 NT^

(Mass.) 698 at 700, defendant's brief at r>a2re 80^

areues strong^lv for the plaintiff Katzeek. first that

Plaintiff Katzeek was on the dock at the express

invitation of defendant and at the reauest of de-

fendant, performed services for said defendant,

and then stood back a safe distance awaitinsr fur-

ther work accordins: to the custom of the countrv.

The dock was a semi-public dock under pri-

vate administration whi^h was used bv the entire

neisrhborhood. particularlv bv the fishing- boats of

that district, which fact was recosrnized bv the

learned Trial Judge CP. R. p.247). and not a pri-

vate dock as claimed by defendant.

Perhaps the case that approximates the case

at bar the nearest is the case of ZANONE vs O.

S. N. Co., 177 Fed. 913 (a C. C. A.) cited by the

defendant in his brief on page 84. There a man
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had been employed previously as a tally clerk by
the defendant, went to defendant's pier seekinjj;

and expecting- employment and thus went on the
ship.

This case on closer inspection does not fit the
case at bar because, first, the status of being on
board a ship is not analagous to being on a semi-
public dock; second, the defendant, after seeing
the former tally-clerk, did not solicit his assistance
in a material and necessary operation of the ship
as in the case at bar, and h(Mice it could not be
held that the former tally-clerk was invited on
the ship.

The only way we can account for the citation

of so many so-called analagous cases, e. g. Lar-
more vs Crown Point Iron Co. 4 N. E. (N. Y.) 752
at 754, 755, defendant's brief page 93, by the de-

fense is his necessities. In the above case, there

can be no analogy because the land on which the
plaintiff therein was injured was admittedly pri-

vate property—the private property of defendant.
In the case at bar, the locus of injury was a semi-

public dock on which many people were gathered
and were accustomerl to gather when steamers
came in (P. R. p. 155) where the evidence is that

'Moseph Allen and Dan and myself and the other
man, and there \s a whole lot of people that was
standing back on the wharf." (P. B. p. 155).

Appellant's citation of the case of Shafer
vs Tacoma Eastern R. Co., at p. 103. its brief, is

in point to the extent that the injured person was
on abutting property; but the elements of that
case were such as to show the injured plaintiff

to have been in somewhat of the position of one
who might sue for damages sustained while seek-



18

ing suicide. Chief Justice Morris in delivering

the decision of the Supreme Court of Washing-
ton in that case said:

"On Sunday July 12, 1914, respondent
was attempting to raise a derailed engine.

Appellant, living nearby, was attracted to the

scene through curiosity. Using his own
language

:

'I came over to see what was going

on. I went out there to see something-

unusual; something great. I expected

to see a demonstration; see something
different from what I usually saw about
lifting things. In the lifting of a big

thing like that there is an element of

danger connected with it; that something
might break or give way that I would
be apt to see if I was around in a safe

place.

'

"Appeilaiit Vvas not the only oiie attract-

ed to tlie scene. Many others were led to

visit the place as spectators, crowding in up-

on the workmen uniii a policeman drove them
back, telling them to keep back on account

of the danger. Appellant linaily took a posi-

tion on the edge of the borrow pit, about 50

feet away from^ the derailed engine, assuming
he \YSiS in a safe position and could see all

that took place. The method employed was
to attach a cable to the wrecking train to the

boiler of the engine and then pull toward the

track with a rolling movement. In placing

the cable around the engine boiler it was
placed back of some lugs against which, on

one of the pulls, the cable slipped. On mak-
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iiig another pull the lug snapped and was
hurled to where a})pellant was standing, in-

flicting the injuries complained of.

*'The j)laee where appellant was stand-
ing at the time he was injured was just off

from the railway right of way, and it is eon-
tended, first, that his right of action is based
upon the rule requiring those engaged in the
use of machinery to use a proper degree of
care to prevent injury to persons on adjoin-
ing property, and those passing on adjacent
streets—citing Truck & Drav Co., v. Hoeffer,
* * * 25 Pac, 1072 * * * Birkel v. Chandler
* * * 66 Pac. 406, Metz v. Postal Telegraph
Co., * * * 130 Pac. 343, and like causes from
this and other courts. These cases have no
application because of the lack of important
essentials-failure to warn and lack of knowl-
edge of the dangerous situation. Here there
was both a warning given, and appellant
frankly admits he knew there was an element
of danger in the work, and it was, partly at

least, because of this that he was attracted
to the scene. Appellant was a mere licensee

or volunteer, and his presence at the spot
where he was injured is best undei'stood In-

referring to his testimony previously quoted.

It is this that determines the law against
him. He appreciated the presence of danuer,
which means that the law charges him with
the natural results of the thing he appreciat-

ed and understood. Knowledge of danger is

in law knowledge of the dangerous results

naturally and proximatelv flowiuL'" from that

danger, Nordstrom v. Spokane & I. K. Pv. Tn.,

* * * 104 Pac. 809 * * *
. From his own

testimony it is clear that appellant knew and



20

appreciated the dangerous situation. In fact

that was one of the attractions exciting his

curiosity and inducing his presence. Know-
ing he was submitting himself to a known
danger would be a voluntary submission to

the natural and proximate results flowing

from the danger. * * * >?

(B) Plaintiff below charged negligence on two
counts, lirst, that defendant below failed to pro-

vide "lifting equipment on said vessel CORDOVA
of sufficient strength to handle the boiler" and
second, "that the said defendant failed to furnish

experienced operators for moving the said boiler"

(P .R. p. 15). Section IV of the Fifth Amended
Contplaint (P. R. p. 14) specifies that the shackle-

pin broke due to its "deficiency and insufficiency

and to its lack of strength to bear the strain of

the said boiler which the servants of the defend-

ant were lifting, together with the inexperience,

incompetence and negligence of the servants of

the defendant operating the winches use to hoist

the said boiler."

The question of plaintiff's right to be at the

locus of injury has been much discussed above.

He was an employee of the cannery company who
owned the dock (P. R. p. 41) and as such em-

ployee, he performed the duties of stevedore when-
ever the steamers came to that cannery (P. R. p.

84) where plaintiff answered "I have been down
there before, because I am one of the longshore-

men. That is whv I got to be down there all the

time." and immediately thereafter "Sometimes, I

am not there to do the helping, but when I am
there, I do the helping. There is lots of other

boats besides that steamer is running there, quite

a lot of them."
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The character of the wharf is entirely differ-

ent from that stated by the defense and was prop-

erly described as being a senii-pnbli(; wharf un-

der private administration (P. K. p. 247, 548).

Being properly on the dock, the defendant below

is liable for his negligence if negligence could be

charged and proven as it relates ( first ) to the

shackle and lifting gear and (second) as it relates

to the experience and competence of the man op-

erating the winches.

As to the shackle, defendant testified that it

had been carefully inspected and that it was ad-

equate and suitable for the lifting of that heavy
boiler. This is the mianimous testimony of the

defense as might be expected considering the fact

that the identical shackle was not produced in ev-

idence. But that was a point that caur.ed the

jury to disbelieve the defendant's v/itnesses—its

failure to produce the shackle. The defense said

that the shackle could not be found altho they

looked for it immediately after the accident. Steve

Perrin, for the plaintiff, however stood and watch-

ed the events before and after the breaking of the

shackle and said (P. R. p. 140) "I seen what part

of the line was broke then," bearing in mind that

this is the language of man who talks no English.

*'I was there at the wharf standing, looking at

the parties that fixed that thing that v/as broke.''

(P. R. p. 143). ''I seen that thing what was
broke." (P. R. p. 143), and in answer to the

question (P. R. p. 144) Can you describe the thing

that was broke? he said "I got that thing in my
possession: that thing was broken. * * * Tt is

just the same as this (exhibiting shackle) but it

is bigger than this. This part of this iron is broke

right there," pointing to the pih in the shackle.
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and then on the following page, Perrin said "This
thing, this gear was laying right on the boat. It

was just laying there."

The defense however did not produce the

shackle. The testimony of Perrin was supported
by Arthur A. Mabry. chief officer of the COR-
DOVA taken in conjunction with McDonald's
testimony. (P. Ri. p. 385) that "there is a hole

in the plate (of the CORDOVA) through which
the shackle passed. Then this pin passed through
this splice in the end of the guy and connected
the two." Mabry could so testify because "My
duties as chief officer of that ship were to see that

the gear was trimmed for lifting, and to look the

gear over, see that it was in proper shape for

lifting the cargo that it was to lift out, which I

did." (P. R. p. 373).

The second mate, W. McDonald, while he tes-

tified that he did not inspect the shackle or other

gear (P. iR. p. 435), said "this pin goes through
this hole in the ship's side and is screwed up.

That's the way it was fastened" (P. R. p. 440) a

wholly gratuitous bit of evidence in view of his

statement that he had not inspected the shackle

or gear. However this evidence was drawn out

by defense counsel to account for the fact that the

shackle disappeared as will be shown later. On
the next page (P. R. p. 441) McDonald was ask-

ed "Did you see what had broken or find out

what had broken'?" to which he answered "Yes,
sir; I found out right away. Q. What was it that

broke A. The shackle. Q. What part of the

shackle broke? A. The pin must have broke.

Nothing else could have broke. Q. Well, why do

you say that? A. Because, if the shackle would
have broke, the pin would have stayed in the hole

in the ship's side. If the shackle would have broke
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at the end, the peiiant would have come out and
the shackle, the pin would have stayed in the hole.

Q. Well, was the pin still in the hole after the

accident? A. No, sir." and then went on to say
that he never saw the shackle or pin after the

break. This corroborates the testimony of Perrin,

witness for plaintiff who said he saw the shackle
after the accident for that is the way Mabry, who
personally inspected the shackle, said the shackle
was fastened in the ship's side, the pin being out-

side and there passing thru the eye of the pen-
nant, and McDonald informing the jury that if

the pin was outside the ship's side, when it broke,

the shackle must remain in place, McDonald tes-

tiying that it was the pin that broke. The ques-

tion naturally arises, where is the shackle and
why didn't the defense produce it.

The second point involved in the charge of

negligence was the incompetence and inexperience
of defendant's servant who was running the winch
(P. R. p. 13, 14).

The defense depended on the testimony of

the ship's officers to prove the competence and ex-

perience of the colored man w^ho operated the

winches. But why w^as he not produced? He w^as

available, in Seattle* within the personal knowl-
edge of the ship's officers (P. R. p. 427, 462, 463,

466, 468). Naturally the jury would reject the

testimony of the ship's officers as to the compet-
ence and experience of that winchman, so that

the only competent testimony before the court as

to his experience was the testimony of the wit-

nesses for the plaintiff.

Thev testified that the winchman jerked the

lines (P. R. p. 136, 137), which according to the
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testimony of W. McDonald would indicate inex-

perience and incompetence. (P. R. pp. 467,468)

"Q. Well, if you did see a man handling it in that

manner (jerking the load), what would be your

judgment as to whether or not he was an expe-

rienced man or whether he was a green hand or

an inexperienced man*? Answer by McDonald.

Well, I wouldn't think he would be doing the right

thing. Q. He would be doing the wrong thing?

A. He wouldn't be doing the right thing. Q. In other

words, he would be doing the wrong thing, Mr.

McDonald? A. Yes; by jerking it. Q. And it

wouldn't make any difference whether he was an

experienced man, such handling would be wrong."

Plaintiff below had no reason to conceive him-
self in danger while standing upon the wharf be-

fore the load being lifted was even clear of the

ship. (P. E. pp. 45, 46, 171, 190, 264 265, 476).

The starboard side of the ship was against

the wharf and the engine that was to be lifted

was on the port side, the side further away from
where plaintiff below was standing. (P. E. 287,373).

Was it reasonable to suppose that under such
circumstances plaintiff below^ could have conceiv-

ed his position dangerous unless he was fairly

warned ?

It is a disputed question whether plaintiff

below received any warning. Appellant's witness.

Bender, testified he heard the mate,, Mabrv, crv

out: "Stand clear." (P. R. p. 265,266) ; Mabry
testified he "sung out": "Stand clear, look out
for yourselves" (P. R. p. 438) and McDonald, the
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second mate, testified that Mabiy, the mate, voic-

ed the warning '* (To) ' look out on dock." (P. R.

488). Plaintiff below testiiied ho hoard no one

speak (P. R. p. 44), and, in rebuttal, tostitied he

heard no warning (P. R. pp. 484, 485). And it

is not in evidence that any of the ship's crew told

plaintiff below to leave the vicinity of the ship

or motioned him awa3\ Mabry, the mate, was not

clear as to whether the winches were running

when he "hollered": "Stand clear"—he presum-

ed they were; (P. R. p. 385); Bender testified

the warning was given before the strain was tak-

en (P. R. p. 265) ; no warning was given the plain-

tiff below to stand back (P. R. p. 360) when the

gear was being connected with the boiler (P. R.

p. 359) and there is no evvdence at all that he was
otherwise warned to leav// the vicinity of t^he ship.

yiii

THE JURY SHOULD HAVE BEEN INSTRUCT-
ED TO RETURN A VERDICT IN

DEFENDANT'S FAVOR
The appellant depends for argument of this

point upon his allegations in Points VI and VII.

Appellee maintains that both pleadings and ev-

idence disclose cause of action for personal in-

juries in favor of plaintiff below as against de-

fendant below, as set forth in appellee's argument

on Points VI and VII and that therefore the trial

Judge did not err in not instructing the jury to

return a verdict in defendant's favor. This dis-

poses of Assignmients LXIX (P. R. p. 553) and
JjKX (P. R. p. 553) and LXXI (P. R. p. 554).
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CONCLUSION.

Briefly reviewing the arguments advanced by
plaintiff in error, defendant in error alleges that

appellant has failed to make out his case in the

following respects, viz:

1. Trial Judge did not err in receiving tes-

timony pertaining to a subsequent break in gear

because such testimony was offered to show the

general defective condition of lifting gear at the

time of the accident in question. (Point I.)

2. Trial Judge did not err in denying admis-

sion of testimony purporting to show the surprise

of defendant's servant at the accident because

plaintiff below nowhere pleaded that he was in-

jured wantonly or willfully by defendant below;

and further such testimony is clearly a conclusion.

(Point II.)

3. Jury was sufficiently instructed as to bur-

den of proof of damage. Point III.)

4. Any deviation from exact language of

plaintiff made by the trial Judge in his instruc-

tions, although fully justified by plaintiff's plead-

ings, tended to injure plaintiff, if any injury can

be said to have been done, rather than defendant

below. (Point IV.)

5. A motion and demand for Bill of Partic-

ulars can be granted or denied at the discretion

of the Judge according to the Alaskan Code.

(Point V.)

6. The trial Judge held the correct view of

the law both as to charges to the jury which he
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gave and those which he refused to give (Point

VII.)

7. Trial Judge did not err in overruling de-

fendant's demurrer and denying his motion for

directed verdict since both pleadings and evidence
show sufficient cause of action of plaintiff below
as against defendant. (Point VI, VII, and VIII.)

Plaintiff below respectfully urges that , both
under the law and the evidence, the judgment as

entered by the trial court be affinned, and plain-

tiff below will ever so pray,

Respectfully submitted,

REDMAN AND ALEXANDER,
Attorneys for Defendant in EhTor.




